
 

Site Address Land at Sherriff Street Industrial Estate Sherriff 

Street, Worcester  

Description of 

Development 

Variation of S106 Agreement dated 13th December 2018 

relating to planning application P12G0199. 

Applicant Sherriff's Gate Limited 

Agent David Robertson, Arcadis 

Case Officer Alan Coleman 

Ward Member(s) Cathedral Ward 

Reason for Referral to 

Committee 

 

In accordance with the Scheme of Delegation 

 

Key Issues 

 

The consideration of the proposed amendments to the 

S106 Agreement   

Recommendation 

 

The Deputy Director - Governance recommends that the 

Planning Committee is minded to approve the variation 
of the Section 106 Agreement dated 13th December 2018 
as previously amended by a Deed of Variation dated 6th 

July 2020, subject to:- 
i) The Chair and Vice-Chair being satisfied with the 

Heads of Terms for the variation of the S106 
Agreement; and 

ii) The applicant and all persons having an interest in 
the land entering into a Deed of Variation to the 
satisfaction of the Deputy Director – Governance. 

 
1. Background 

 
1.1 Planning application P12G0199 for outline and full planning permission for the 

comprehensive redevelopment of the site with a mixed-use development proposed 
in 4 phases was considered by the Planning Committee at the meeting on 19 
September 2013.  

 
1.2 Full planning permission was sought for the provision of Phase 1 with the remaining 

phases being outline.  
 
1.3 The Planning Committee resolved that it was  minded to grant planning permission, 

subject to: -  
 



i. referral to the Secretary of State in accordance with the provisions of The 
Town and Country Planning (Consultation) (England) Direction 2009;  

ii. the applicant and other interested parties entering into an Agreement under 
Section 106 of the Town and Country Planning Act 1990 in accordance with 

the agreed Heads of Terms, and subject to the Legal Services Manager being 
satisfied as to the nature of such an Agreement, delegate to the Development 
Services Manager authority to grant the necessary planning permission, and; 

iii. the final details of the Section 106 Agreement and the conditions to be 
attached to the permission being delegated to the Development Services 

Manager for approval in conjunction with the Chairman of the Planning 
Committee. 

 

1.4 The decision was issued on 14 December 2018 following the completion of the  
Section 106  Agreement on 13th December 2018., which included several financial 

contributions and the  provision for 40% affordable housing. 
 
1.5 At the meeting of the Planning Committee on 19 December 2019 two applications 

relating to the site were considered. The first of these was application 
19/00693/REM for the variation of conditions 1, 2, 11, 12, 13, 14, 15, 17, 21, 23, 

26, and 27 of application P12G0199.  
 

1.6 The second application was 19/00694/REM for approval of the matters reserved by 
condition 5 of application P12G0199, namely: 

 

a) The appearance of the buildings(s); 
b) The scale of the building(s); 

c) The layout of the phase; and  
d) The landscaping of the phase. 

 

1.7 Application 19/00693/REM was approved by committee with the decision notice 
being issued on 6 January 2020. Application 19/00694/REM  was minded to approve 

subject to the completion of a Deed of Variation with respect to affordable housing 
matters, including a reduction in the level from 40% to 30% in accordance with 
SWDP 15, references to ‘social rented housing units’ replaced with  ‘affordable 

rented housing units’, amendments to highway obligations and to the timing of the 
various financial contributions. The Deed of Variation was signed on 6 July 2020 and 

the decision was issued on 14 July 2020. 
 
1.8 The consented scheme has 468 units, consisting of 150 x 1-bed units, 310 x 2-bed 

units and 8 x 3-bed units. Under the terms of the S106 as amended by the first 
Deed of Variation this would generate provision of 140 affordable housing units 

(30%) as so defined, and financial contributions as follows: 
 

 a Shrub Hill contribution of £3,780,000;  

 a transportation contribution of £354,710;  
 an education contribution of £1,764 per open market dwelling for flats of two 

or more bedrooms only (155 x £1,764 = £273,420)  
 an open space contribution of £601 per 1 bed dwelling and £921 per 2+ bed 

dwellings (150 x £601 = £90,150 + 318 x £921 = £292,878 = £383, 028) 

 
1.9 The overall sum of the contributions generated by the approved scheme  equates to 

a total of £4,791,158.  
 



2. Proposals 
 

2.1 The applicant has requested a Deed of Variation to the Section 106 planning 
agreement to reduce the affordable housing obligation to 10% together with a 

reduction in financial contributions to £2.63m. However, the applicant has agreed to 
a deferred contingency ‘clawback’ clause capped at an amount that  is  equivalent to 
the difference between the provision of policy compliant provision  and the 10% 

affordable housing and reduced contributions. 
 

2.2 The request is supported by an updated financial appraisal which has been the 
subject of an independent assessment on behalf of the Local Planning Authority.   

 

3. Procedure 
 

3.1 There are two routes available to vary a Section 106 Agreement: - 
 

i. negotiate an agreeable variation between the parties, or; 

ii. submit variation via Section 106 A of the Town and Country Planning Act 1990 
 

3.2 If a negotiated arrangement cannot be secured, it will be necessary to make a 
formal application for the modification of the Section 106 Agreement, and thereafter 
to appeal to the Secretary of State against any refusal. The procedures for formal 

application and appeal are set out under Sections 106 A and B Town and Country 
Planning Act 1990.  

3.3 However, if an agreement is less than 5 years since it was entered into, as in this 
case, there is no means to modify the Section 106 Agreement, other than by the 

agreement of the local planning authority. 
 

4. Comments of Deputy Director - Governance 
 
4.1 Viability issues have arisen as Homes England has withdrawn their funding for the 

affordable housing element as the Registered Provider has pulled out of the scheme. 
Homes England agreed to provide grant to the scheme on 19th December 2017 as a 

specific allocation from their programme board in support of the development as a 
key regeneration project.  This had specific timescales for delivery. Homes England 

continued to extend the deadlines but finally gave notice in early 2020 that they 
could no longer support the scheme as proposed 

 

4.2 The financial appraisal submitted by the applicant in support of the request is not 
disputed by the Local Planning Authority. The issues therefore are whether the 

reduction in the provision of affordable housing and contributions is acceptable.   
 
4.3 Although a reduction the proposed Deed of Variation would secure a minimum of 

10% affordable housing on the site and this would be prioritised as requested by the 
Housing and Enabling Solutions Officer, who has recommended that due to the 

reduction in the provision of  affordable housing the priority would  be  for social 
rented housing, as well as having shared ownership and rent to buy units with the 
discount on future sales maintained in perpetuity. Accordingly it is recommended 

that the Deed of Variation restricts the provision to these tenures with the discount 
on future sales maintained in perpetuity with potential for an increase through the 

application of the Clawback provisions. 
  



4.4 With regard to the level of contributions that would be available, the proposed 
contribution of £2.63 million would leave a shortfall of £2,161,158. In this respect, 

the Education Authority has confirmed that on the basis of the viability appraisal that 
has been independently assessed on behalf of the LPA and not wanting to stagnate 

urban regeneration, it would accept the position that no education contribution will 
be possible for this site. On this basis, the Highway Authority has also stated that if 
the Education Authority accept a zero contribution and the remainder of the 

available contribution comes to highways then it could accept that position too. As 
such, there would be no provision for an open space contribution. The Highway 

Authority has been asked to clarify how this reduced amount is to be divided 
between the transport contribution and the Shrub Hill contribution. 

 

4.5 Whilst the proposed Deed of Variation would reduce the level of affordable housing 
to be delivered from the scheme, nevertheless given the level of affordable housing 

need and having regard to viability considerations, a contribution of 10% affordable 
housing with restricted tenures is still considered to represent a benefit of the 
proposal. Assessments of development viability can only ever be based on a 

snapshot in time. Given the scale of development proposed and the likely build out 
time it is reasonable to include a viability review mechanism (contingent deferred 

obligation) so that if viability improves in the future, the Council/community benefits 
from an equal share in any uplift, up to and not exceeding the full policy 

requirement at the time the review is undertaken.  The uplift is shared because the 
applicant/developer is the one bearing significant development related risk. The 
affordable housing offer and contributions put forward by the applicant is supported 

by the viability consultant advising the council on this request. 
 

4.6 The applicant has advised that it is their intention to apply for Homes England grant 
funding to provide additional affordable housing on the site over and above the 10% 
but this is a separate agreement between the developer and Homes England and 

would not be enforceable by the Local Planning Authority. 
    

5.  Conclusion 
 
5.1 For the above reasons I recommend that the Planning Committee approve the 

variations to the S106 Agreement. 
 


